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EXPLANATORY NOTES 

 
INTRODUCTION 

2. These Explanatory Notes have been prepared by the Scottish Government in order to 
assist the reader of the Bill and to help inform debate on it. They do not form part of the Bill and 
have not been endorsed by the Parliament.   

3. The Notes should be read in conjunction with the Bill.  They are not, and are not meant to 
be, a comprehensive description of the Bill.  So where a section or schedule, or a part of a 
section or schedule, does not seem to require any explanation or comment, none is given. 

THE BILL – OVERVIEW 

4. Part 1 of the Bill contains a number of new controls on sales, including a ban on the 
display of tobacco products and on the sale of tobacco products from vending machines, the 
establishment of a register of tobacco retailers and the introduction of tobacco retailing banning 
orders. In addition, it consolidates and updates some existing tobacco sales legislation (including 
provisions from the Children and Young Persons (Scotland) Act 1937, the Children and Young 
Persons (Protection from Tobacco) Act 1991, the Tobacco Advertising and Promotion Act 2002 
and the Smoking, Health and Social Care (Scotland) Act 2005).  

5. Part 1 creates the following offences: 

• an offence of displaying tobacco products and smoking related products in a place 
where tobacco products are offered for sale; 

• an offence of displaying prices of tobacco products or smoking related products 
where such display has been prohibited by regulations; 

• an offence of selling tobacco products to persons under 18; 

• an offence of selling tobacco products from vending machines; and 

• offences of carrying on a tobacco business whilst not on the register of tobacco 
retailers or carrying on such a business from unregistered premises. 

 
6. Part 1 also creates a new enforcement regime of fixed penalty notices for offences under 
that Part. 

7. Part 2 of the Bill amends the provisions of the National Health Service (Scotland) Act 
1978 (“the 1978 Act”) regarding the persons with whom Health Boards can contract for the 
provision of primary medical services.  

8. Part 3 of the Bill makes general provision in relation to the Scottish Ministers’ order and 
regulation making powers, gives the Scottish Ministers powers to make ancillary provision and 
provides as to commencement of the Bill.  
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PART 1 – TOBACCO PRODUCTS ETC. 

Section 1 – Prohibition of tobacco displays etc.  

9. Subsection (1) makes it an offence to display tobacco products and smoking related 
products in course of business. The display of smoking related products is only caught by the ban 
in a premise where tobacco products are also for sale. 

10. Smoking related products are defined in section 27(2) as: 

• cigarette papers 

• cigarette tubes 

• cigarette filters 

• apparatus for making cigarettes 

• cigarette holders 

• pipes for smoking tobacco products 

 
11. Ministers may amend this list by order (see section 27(3)). 

12. Subsection (2) exempts specialist tobacconists from the prohibition of tobacco displays in 
relation to all tobacco products other than cigarettes and hand-rolling tobacco provided the 
display complies with any requirements which may be prescribed. A specialist tobacconist is 
defined in the Tobacco Advertising and Promotion Act 2002 as “a shop selling tobacco products 
by retail (whether or not it also sells other things) more than half of whose sales on the premises 
in question derive from the sale of cigars, snuff, pipe tobaccos and smoking accessories”.  

13. Subsection (3) exempts wholesalers from the prohibition of tobacco displays but only 
when trading with persons engaged in a tobacco business.  The Scottish Ministers may prescribe 
further requirements in order for displays to meet this exemption. 

14. Under subsection (6) the offence does not apply to the display of tobacco products etc. on 
websites. However, section 8 of the Tobacco Advertising and Promotion Act 2002 (which 
provides for the regulation of the display of tobacco products and their prices) will still apply to 
websites by virtue of the amendments in paragraph 3 of schedule 2. 

Section 2 – Displays which are also advertisements 

15. Sometimes a display of tobacco products may also constitute an advertisement in terms of 
the Tobacco Advertising and Promotion Act 2002; equally an advertisement may be constructed 
using actual tobacco products and thus constitute a display of tobacco products under the Bill. 
This section allows the Scottish Ministers to make regulations providing for an advertisement to 
be considered only as a display and vice versa so that only one of the regulatory regimes applies. 
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Section 3 – Regulation of display of prices 

16. This section allows the Scottish Ministers to regulate the display of prices of tobacco 
products or smoking related products again only in places where tobacco products are offered for 
sale.  As with the ban on displays, website displays are excluded.  

17. Subsection (3) provides that it is an offence to contravene any regulations made under 
this section. 

Section 4 – Sale of tobacco products to persons under 18 

18. This section restates (with modifications as outlined in paragraph 19) the offence in 
section 18 of the Children and Young Persons (Scotland) Act 1937 of selling tobacco products to 
under 18s. 

19. A retailer will have a defence to the offence if he/she believed that the customer was over 
18 and was shown acceptable proof of identification. Acceptable proof of identification includes 
a passport or a driving licence. Ministers may also prescribe other documents (e.g. the Young 
Scot National Entitlement Card) as acceptable ID. 

Section 5 – Display of warning statements 

20. This section requires tobacco retailers to display a warning statement at all points of sale 
where tobacco products are sold. It is a restatement of the equivalent provision in section 4 of the 
Children and Young Persons (Protection from Tobacco) Act 1991. 

Section 6 – Prohibition of vending machines for the sale of tobacco products 

21. This section creates a new offence of having a “vending machine” available for use.  
Subsection (3) defines a “vending machine” as an automatic machine for the sale of tobacco 
products (regardless of whether the machine also sells other products). The person who commits 
the offence is the person who has the management or control of a premise on which the vending 
machine is available for use. 

Section 7 – Register of tobacco retailers 

22. This section establishes a national register of tobacco retailers in Scotland. Sections 8 to 
11 sets out how retailers can apply to be on the register and make changes to such entries in the 
register and outlines the circumstances under which the Scottish Ministers can remove tobacco 
retailers from the register. More detail on these provisions is outlined below.  

Section 8 – Application for a registration and addition of premises etc. 

23. This section allows retailers to apply to be on the register of tobacco retailers. The 
Scottish Ministers can only refuse an application if not all information required is provided, the 
application is not made in the correct form and manner or if the person has been banned by a 
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tobacco retailing banning order from selling tobacco from any of the premises he/she is seeking 
to register.  

24. The section also allows existing registrants to add further premises to their entry in the 
register. 

Section 10 – Duty to notify certain changes 

25. This section requires a registered business to inform the Scottish Ministers within three 
months of any changes in its name or address or if it ceases trading from particular premises 

Section 11 – Changes to and removal from Register 

26. This section includes a requirement on the Scottish Ministers to remove premises affected 
by a tobacco retailing banning order from the register of tobacco retailers. There is no automatic 
reinstatement of the person once the banning order has expired so an application would have to 
be made under section 8 if the retailer wanted to sell tobacco products from the premises again. 
This section also allows the Scottish Ministers to correct the register as considered appropriate. 
Ministers are required to notify a registered business of any changes to its entry.  

Section 12 – Tobacco retailing banning orders 

27. Under this section a court can by order ban a tobacco retailer from selling tobacco from 
specified premises if the retailer has received three or more enforcement actions relating to each 
of those premises.  Enforcement actions can either be in the form of a fixed penalty notice or a 
conviction for an offence under Chapters 1 or 2 of the Bill over the course of a 2 year period 
ending on the date of the application for the order.  The ban can be for a period up to 12 months.  
Section 12 also sets out the process by which a person can appeal an order made under this 
section. 

Section 13 – Offences relating to the Register 

28. This creates offences in relation to the register.  Subsection (4) sets out the different 
levels of penalty for the offences.  The highest penalty of a fine up to £20,000 and/or 6 months 
imprisonment applies to offences of carrying on a tobacco business without being registered and 
carrying on such a business at premises which are not registered. 

Section 14 – Public inspection of Register 

29. Under this section Scottish Minister must make available for public inspection a list of all 
premises on the register of tobacco retailers. The section also states that the Scottish Ministers 
must make this list available free of charge at all reasonable times.  
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Section 15 – Council access to Register 

30. This section allows the Scottish Ministers to share information contained in the register of 
tobacco retailers with councils for the purposes of their enforcement functions under Part 1 of the 
Bill.  

Section 16 – Delegation of functions relating to Register 

31. This section allows the Scottish Ministers to delegate any of their functions under 
Chapter 2, except powers to make regulations and the power to determine the content of the 
tobacco register application form and the manner by which persons can apply to be on the 
register.  

Section 17 – Vehicles, vessels and moveable structures 

32. This section allows the Scottish Ministers to make regulations in relation to Chapter 2 
(register of tobacco retailers) to make specific provision for vehicles, vessels and moveable 
structures.  

Section 18 – Enforcement 

33. By virtue of this section councils are the enforcement body in relation to Chapters 1 and 2 
of this Bill.  However subsection (2) allows the Scottish Ministers by direction to take over that 
enforcement duty either in relation to cases of a particular type or a particular case. 

Section 19 – Programmes of enforcement 

34. This section requires councils to consider whether to carry out a programme of 
enforcement at least once a year. This duty is similar to that provided for in section 6 of the 
Children and Young Persons (Protection from Tobacco Act) 1991. Amendments to the original 
provision have been made to take account of new offences created in Chapter 1 and 2 of this Bill.  

Section 20 – Fixed penalties 

35. Section 20 allows council officers and police constables to issue fixed penalty notices for 
all offences contained in Chapters 1 and 2 of this Bill.  Schedule 1 of the Bill makes further 
provision in relation to the fixed penalty regime. 

Section 21 – Powers of entry etc. 

36. This section sets out powers of entry which council officers may exercise to establish 
compliance with requirements set out in this Bill.  As well as entering non-residential premises, 
council officers may take possession of documents and records and require other people to 
provide them with information and assistance. 
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Section 22 – Warrants for entry 

37. This allows sheriffs to authorise council officers to enter premises, using reasonable force 
if necessary, in specific circumstances including when the officer has been refused entry or 
expects to be refused entry. As in section 21, entries are only for the purpose of carrying out the 
council’s enforcement functions.  

Section 23 – Powers of entry and warrants for entry: supplementary 

38. This section makes further provision about powers of entry etc. including providing that a 
council officer may take equipment and other people with him/her when entering premises. 
Subsection (2) states that premises should be entered only at a reasonable time. A reasonable 
time is a time which an average person would consider reasonable in view of all the 
circumstances. 

Section 24 – Obstruction, etc. of council officers 
 
39. This section makes obstructing a council officer or making false statements to such an 
officer an offence. There is a defence to the latter charge if the accused did not know that the 
information was false and had reasonable grounds to believe it was true.  

Section 25 – Presumption as to contents of container 

40. This section raises a presumption in prosecutions for displaying tobacco products (and 
smoking related products) or for selling tobacco to under-18s that the contents of a container 
conforms to the packaging.  The presumption can be rebutted by the accused or other party in a 
trial. 

Section 26 – Offences by bodies corporate etc. 

41. Where a body corporate, Scottish partnership or other unincorporated association 
commits an offence under this Bill, which is proved to have been committed with the consent or 
the connivance of a “relevant individual” or an individual acting as such, or because of neglect 
by the “relevant individual”, the individual, as well the relevant organisation, will be guilty of 
the offence.  

42. Subsection (2) defines a “relevant individual” in relation to a body corporate as a director, 
manager, secretary or other similar officer of the body, or a member (where the affairs of the 
body are managed by its members). In relation to a limited liability partnership, Scottish 
partnership and unincorporated association other than a Scottish partnership the “relevant 
individual” is a member, a partner and a person who is concerned in the management or control 
of the association respectively.  

Section 27 – Interpretation of Part 1 

43. This section defines certain terms used throughout Part 1 of this Bill. 
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Section 28 – Crown application 

44. Under this section the Crown is bound by provisions in Part 1 but cannot be found 
criminally liable for contravening any such provisions. Rather, the Court of Session may declare 
unlawful any act or omission of the Crown where it has been found to be in contravention of 
such provisions.  

PART 2 – PRIMARY MEDICAL SERVICES 

45. Part 2 of the Bill amends the 1978 Act as regards eligibility criteria for persons 
contracting or entering into arrangements with Health Boards to provide primary medical 
services by clarifying and amending the list of persons who are eligible and including a 
requirement that all the contracting parties must regularly perform, or be engaged in the day to 
day provision of, primary medical services.  This requirement will apply whether the provision 
of primary medical services is under a section 17C arrangement, a general medical services 
contract or another contractual arrangement.  The details of the new involvement criteria will be 
set out in regulations.  

Section 29 – Contractual arrangements for the provision of primary medical services 

46. Section 2C of the 1978 Act places an obligation on Health Boards to provide, or secure 
the provision of, primary medical services in respect of their area. At present, section 2C(2) 
provides that Health Boards may make such arrangements to secure the provision of primary 
medical services as they think fit, including making contractual arrangements with any person.  
Two specific forms of arrangement are provided for in the 1978 Act, namely an arrangement 
under section 17C of the 1978 Act and a general medical service contract under section 17J of 
the 1978 Act, but Health Boards are free to make other arrangements if they wish.  

47. Section 29 replaces the wide power of Health Boards under section 2C(2) of the 1978 Act 
to “make contractual arrangements with any person” with a more limited power to enter into 
agreements which are one of the following: a section 17C arrangement, a general medical 
services contract, or an agreement with parties who would be eligible to enter into a section 17C 
arrangement.  Otherwise, the powers of Health Boards to make arrangements for the provision of 
primary medical services are unchanged. 

Section 30 – Section 17C arrangements: persons with whom agreements can be made 

48. The categories of person with whom a Health Board can contract are limited in relation to 
section 17C arrangements and general medical services contracts to those listed in section 17D 
and 17L of the 1978 Act respectively.  Both sections include in the lists persons involved with 
the health service in Scotland, England and Wales or Northern Ireland, but the respective lists for 
section 17C arrangements and general medical services contracts are different.  

49. Section 30 amends the criteria for eligibility to provide primary medical services under a 
section 17C agreement by inserting a new section 17CA into the 1978 Act. Section 17CA(1) sets 
out that Health Boards may only make section 17C arrangements with medical practitioners, 
health care professionals and qualifying partnerships, limited liability partnerships or companies.  
Section 17CA(2) provides that a qualifying partnership or limited liability partnership is one 
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where all partners are individuals and at least one partner is a medical practitioner or health care 
professional.  A qualifying company is one where at least one share is legally and beneficially 
owned by a medical practitioner or health care professional, and all other shares are owned by 
individuals.  Section 17CA(3) provides that Health Boards may only enter into a section 17C 
arrangement if they are satisfied that the parties have a sufficient involvement in patient care. 

50. The involvement criteria in new section 17CA(4) requires that all the parties to the 
agreement regularly perform, or are engaged in the day to day provision of, primary medical 
services.  The details of what will be sufficient to meet this requirement will be set out in 
regulations (see section 17CA(5)), which will include details to cover periods of absence such as 
maternity leave (see section 17CA(6)). 

51. Section 17CA(7) provides that regulations may be made to determine the effect on the 
17C arrangement of a change in membership of the qualifying partnership.  

52. Section 17CA(8) defines who is a health care professional. This includes nurses. 

Section 31 – Eligibility to be contractor under general medical services contract 

53. Section 31 amends the criteria for eligibility to provide primary medical services under a 
general medical services contract by substituting a new section 17L of the 1978 Act.  Subsection 
(1) sets out that Health Boards may only enter into a general medical services contract with 
medical practitioners and qualifying partnerships, limited liability partnerships or companies. 
The definitions of a qualifying company, partnership and limited liability partnership in 
subsection (2) are the same as for section 17C arrangements, except for the exclusion of health 
care professional. That is, a qualifying partnership or limited liability partnership is one where all 
partners are individuals and at least one partner is a medical practitioner, and a qualifying 
company is one where at least one share is legally and beneficially owned by a medical 
practitioner, and all other owners of shares are individuals. The involvement requirement is that 
all parties regularly perform, or are engaged in the day to day provision of, primary medical 
services with the details to be set out in regulations (see subsections (3) to (6)).   

54. Subsection (7) provides that regulations may be made to determine the effect on the 
contract of a change in membership of the qualifying partnership.   

PART 3 – GENERAL PROVISION 

Section 32 – Orders and regulations 

55. This section provides that all regulations and orders under the Bill are to be made in the 
form of a statutory instrument. Orders under section 27(3) and section 34 (where the order 
amends primary legislation) and regulations under paragraphs 10(b) and 11(1) (b) of schedule 1 
are subject to affirmative procedure in the Parliament.  All other regulations and orders are 
subject to negative procedure. 
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Section 34 – Ancillary provision 

56. This section gives Ministers the power to make incidental, consequential, transitional and 
savings provision. 

SCHEDULE 1 – FIXED PENALTIES 

57. Schedule 1 makes further provision in relation to the fixed penalty notice regime in Part 1 
of this Bill. Paragraph 2 states that fixed penalty notices issued by virtue of Part 1 of this Bill 
will have to contain details such as the amount payable, deadline for payment, discounted 
amount for early repayment and reasonable particulars of the circumstances alleged to constitute 
an offence. 

58. Scottish Minsters may prescribe by virtue of paragraph 3 and 4 the period in which a 
notice can be given after the related offence and the levels of fixed penalty notices respectively. 

59. Paragraph 5 sets the payment deadline at 28 days after the day on which the notice is 
given and the discounted payment deadline at 14 days after the day on which the notice is given.  
The council can extend the payment deadline in any particular case where it considers it 
appropriate to do so.  Ministers can amend the deadlines more generally under paragraph 11(2).  

60. By virtue of paragraph 7, a person can be prosecuted if they have not paid the fixed 
penalty notice by the payment deadline. A council can however accept payment after the 
deadline.  

61. Under paragraph 8, a council can withdraw a fixed penalty notice.  

SCHEDULE 2 – MINOR AND CONSEQUENTIAL MODIFICATIONS 

62. Schedule 2 amends and repeals various enactments. Most of the provisions repealed are 
being replaced by similar provisions in the Bill.  

63. The provision repealed by paragraph 1 is replaced by section 4 of the Bill. 

64. Section 6 of the Children and Young Persons (Protection from Tobacco) Act 1991 has 
been modified to reflect the repeal of certain offences.   

65. The amendments in paragraph 3 limit section 8 of the Tobacco Advertising and 
Promotion Act 2002 to the regulation of the display of tobacco products on websites. Other 
displays are now banned by virtue of section 1 of the Bill. 

66. Paragraph 4 repeals section 9 of the Smoking, Health and Social Care (Scotland) Act 
2005 which contained a power to modify the age specified in section 18 of the Children and 
Young Persons (Scotland) Act 1937. Now that section 18 is being repealed by paragraph 1, the 
provision in the 2005 Act is not needed. 
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67. The amendments in paragraph 5 limit section 17D of the 1978 Act so that it relates only 
to agreements for personal dental services and not primary medical services. The lists of persons 
who can be parties to personal dental services agreements are unchanged.  

—————————— 
 

FINANCIAL MEMORANDUM 

 
INTRODUCTION 

68. This document relates to the Tobacco and Primary Medical Services (Scotland) Bill 
introduced in the Scottish Parliament on 25 February 2009.  It has been prepared by Nicola 
Sturgeon MSP, who is the member in charge of the Bill, to satisfy Rule 9.3.2 of the Parliament’s 
Standing Orders.  It does not form part of the Bill and has not been endorsed by the Parliament. 

PART 1 – TOBACCO PRODUCTS ETC. 

Costs on Scottish Government 

Display ban 

69. There will be total initial set up costs to give retailers information about the necessity to 
comply with the display ban. Marketing and advertising will take the form of information packs 
being sent to retailers and the creation of a new website. These advertising and marketing costs 
are estimated to be in the region of £350,000 and will be met from within existing public health 
programme budgets.   This estimate is based on the costs for marketing and advertising when the 
Scottish Government raised the age of purchase for tobacco products from 16 to 18 in October 
2007. 

Registration scheme 

70. There will be initial set up costs, which will include advertising and marketing to give 
retailers information about the necessity to comply with the scheme and the process to be 
undertaken. Marketing and advertising will take the form of information packs being sent to 
retailers and the creation of a new website. These are estimated to be in the region of £350,000 
and will be met from within existing public health programme budgets.  

71. There will be an initial cost attached to the creation of a database to hold national level 
information.  This is estimated to be around £7,500.  For the continuing administration and 
maintenance of a registration scheme and database it has been assumed that this would require 
the employment of a full time analyst and 0.5 FTE of an administrative assistant in the first year 
and 0.5 FTE of an administrative assistant in each year thereafter. The estimated cost of this 
would be around £44,000 in the first year and £10,000 each year thereafter. 

72. Therefore the cost associated with establishing and maintaining the registration scheme 
rounded to the nearest ten thousand is estimated to be around £400,000 in the first year with 
running costs of £10,000 every year thereafter. It is intended that the registration scheme will 
be rolled out in 2011.  
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Savings for courts service 

73. Under current legislation, retailers can be prosecuted for selling tobacco to people under 
the age of 18 with a maximum fine of £2,500. Over the last six financial years (2002/03 – 
2007/08) there were 147 charges reported to the Crown Office and Procurator Fiscal Service 
(COPFS) in relation to offences in terms of selling tobacco to people under the legal age. It 
should be noted that the following breakdown does not include charges where proceedings had 
not yet reached a conclusion, charges which were discontinued and charges upon which a 
decision had not yet been taken. 

• In 28 cases no proceedings were considered appropriate; 

• there were 23 convictions; 

• 58 cases were dealt with by non-court disposals, and  

• of those convicted, the average fine was £188. 

74. In 2007 there were 7 successful prosecutions for selling to persons under 16, 2 in sheriff 
summary and 5 in district courts.  Prosecutions in the sheriff court cost between approx £250 and 
£2,200 per case in court and prosecution costs alone, depending on the plea. Prosecution costs 
for district courts range from £80 to £400 (court costs are not available for district courts). These 
figures exclude the costs of preparation for cases in which the COPFS take no proceedings or 
those which result in a non-court disposal.   

75. The introduction of new sanctions, such as cautions, fixed penalty notices and banning 
orders will mean that only the most serious of offenders would be referred to Procurators Fiscal. 
Whilst the Bill introduces new offences in relation to the display and sale of tobacco, it is 
anticipated that there will be a reduction in the number of cases reported to Procurators Fiscal. 
Whilst there is scope for savings to COPFS these are considered marginal. 

Savings for NHS  

76. The purpose of the provisions in this Bill is to reduce the uptake of smoking in young 
people and therefore to reduce the prevalence of smokers in Scotland. Even relatively small 
changes in the smoking rate will yield significant health benefits both in terms of lives saved and 
reduced NHS costs. 

Total cost on Scottish Government 

77. The total cost of the Bill on the Scottish Government rounded to the nearest ten 
thousand is estimated to be around £750,000 and then £10,000 in each year after 
implementation of the registration scheme.  It is intended that the set up and year one costs 
associated with the registration scheme will fall in 2010/11 and 2011/12 (£400,000) and the set 
up costs associated with the display ban (£350,000) will be spread over the period 2011/12 to 
2013/14. The running costs of the registration scheme (£10,000 per annum) will fall in each year 
following 2011/12. 

78. The costs relating to marketing and advertising are subject to a fairly high degree of 
certainty as they are based on the recent campaign associated with raising the age of purchase of 
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tobacco products. Similarly, costs associated with creating and maintaining the database are 
unlikely to change significantly as staff costs are highly predictable.  

Cost on local authorities 

Display ban  

79. Trading Standards would have an essential role in advising businesses on how to comply 
with legislation. Trading Standards Services visit 10% of tobacco retailers for test purchasing 
purposes, a further 10% for business advice (under the enhanced enforcement programme 
already agreed) and an estimated further 10% for other Trading Standards duties. The Scottish 
Government has agreed to fund a national campaign to help Trading Standards Officers inform 
tobacco retailers of the implementation of this new legislation and avoid costs falling on local 
government. Nevertheless there would be an increase in demand for advice to businesses from 
trading standards in the run up to introduction would cause a reprioritisation of duties and 
resources. A longer lead-in time for implementation would ease any pressure. The Government 
does not intend to introduce this measure until 2011 for larger retailers and 2013 for small 
retailers.  

Registration scheme 

80. Again, Trading Standards would have an essential role in advising businesses on how to 
comply with legislation. The Scottish Government has agreed to fund a national campaign to 
help Trading Standards Officers inform tobacco retailers of the implementation of this new 
legislation. As is the case stated in paragraph 79, a longer lead-in time for implementation would 
ease any pressure. The Government therefore does not intend to introduce this measure until 
2011. 

Fixed penalties and banning orders 

81. Under current legislation tobacco retailers can be prosecuted for selling tobacco to under-
18s with a maximum fine of £2,500. Trading Standards Officers are responsible for reporting 
cases to the Procurator Fiscal, which in some cases can be complex and take anything up to 2 
days to complete. The main change the Bill will introduce is the creation of a new regime of 
fixed penalty notices for breaches of all offences in Part 1 of the Bill.  The introduction of these 
new fixed penalty notices and banning orders will mean that only the most serious of offenders 
would be referred to Procurators Fiscal. Where a local authority wishes to apply for a court order 
temporarily banning a retailer from selling tobacco there is likely to be similar costs to the local 
authority as reporting a case to the Procurator Fiscal. Whilst there are new offences being created 
by Part 1 of this Bill it is anticipated that fewer cases will be reported to the Procurator Fiscal. 
Whilst there is scope for savings these are considered marginal.  

82. Therefore we do not consider that the provisions of Part 1 will give rise to any 
administrative, compliance or other costs for local authorities.  
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Costs on business 

Display ban 

83. There would be a necessity for retailers to change the storage and possibly placement of 
cigarettes within their shops. To estimate the costs faced by retailers from having to refit their 
sales outlets, data was obtained from a number of sources.  Industry responses included those 
from Scottish Grocers Federation (SGF), the National Federation of Retailing Newsagents 
(NFRN) and the Scottish Retailers Consortium (SRC).  

84. It is estimated that there are approximately 11,000 tobacco outlets in Scotland.  

85. Costs to individual retailers will vary according to the size of the premises, the nature of 
the new sales unit (or alteration to the existing one) and the extent of the shop refitting.   

86. There will be a one-off cost to tobacco retailers for the implementation of the displays 
ban. Estimates range from a minimum of £1,200 for small retailers, £6,000 for medium-sized 
retailers and £17,500 for major supermarkets. These figures have been supplied by industry 
representatives based on the assumption that refitting would require under the counter units and 
have not been adjusted to account for more innovative, cost effective solutions for concealing 
displays. However Scottish Government is aware of other estimates, the Department of Health 
estimated that the cost of the display ban could be an average of £1,000 per shop. While quotes 
from suppliers in Canada have been as low as £550, some larger shops may choose more 
expensive options, increasing the average estimate. These capital costs do not include other costs 
such as the removal and disposal cost of existing gantry/display, although the Association of 
Convenience Stores confirms that tobacco gantries are replaced every 3-5 years currently and 
implementation plans will be such to allow tobacco retailers to refit as part of planned 
refurbishment therefore non-direct costs of a refit are not quantified.  

87. Therefore the total cost of introducing a display ban to businesses is estimated to be 
in the region of £1,200 for a small retailer, £6,000 for a medium-sized retailer and £17,500 
for a major supermarket. However, the Government does not intend to implement the display 
ban until 2011 for larger retailers and 2013 for smaller retailers in order to minimise the impact 
on business.   

Registration scheme 

88. Costs to the industry will be minimal and can be expected to merely involve the one-off 
labour cost needed to fill in a simple registration form.  

Banning orders 

89. Businesses will incur costs from banning orders only in the event that they fail to comply 
with tobacco sales law.  
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Fixed penalty notice scheme 

90. Businesses will incur costs from a fixed penalty notice scheme only in the event that they 
fail to comply with Part 1 of the Bill. The level at which fixed penalties will be set will be 
contained in subsequent regulations, which will be subject to public consultation.  

Ban on sale of tobacco from vending machines 

91. The Scottish Government is aware of only one company operating in Scotland that would 
be affected by the ban. This company has advised the Government that all staff employed in 
Scotland, totalling 14, would have to be made redundant. There would be a loss of commission 
to on-sales premises but this is considered to be relatively marginal. 

Total cost to business 

92. The total cost to business is estimated to be in the region of £1,200 for a small 
retailer, £6,000 for a medium-sized retailer and £17,500 for a major supermarket. However, 
the Government does not intend to implement the display ban until 2011 for larger retailers and 
2013 for smaller retailers in order to minimise the impact on business.  Provisions in Part 1 of the 
Bill would also lead to 14 people being made redundant as a result of the ban on sale of 
tobacco from vending machines.  

93. There is a high degree of uncertainty to these costs as estimates provided by retailers do 
not take account of more innovative, cost effective solutions to the displays ban. 

PART 2 – PRIMARY MEDICAL SERVICES 

94. On primary medical services, the proposals could potentially reduce competition by 
excluding providers which do not meet the criteria, and if a Health Board was unable to place a 
contract because of this exclusion, the resulting service could be more expensive for the Health 
Board to provide if it had to run the practice directly and employ doctors to act as general 
practitioners.  However, in the case of contracts, there is no competition on price within the 
current arrangements whereby funding is provided to Health Boards based on the Scottish 
Allocation Formula, taking account of population and any increases agreed nationally by the 
Doctors’ and Dentists’ Review Body. We do not therefore consider that the provisions of Part 2 
are likely to give rise to any substantive administrative, compliance or other costs. There will be 
no cost implications for local authorities or any impact on the costs which businesses have to 
meet.  
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Table 1. Summary of additional costs arising from the Bill 

Policy Area Cost on Scottish Government Cost to Business 
Tobacco display ban • £350,000 for advertising and 

marketing 
• One off cost of: 
• £1,200 to small retailers 

 • £6,000 to medium-sized retailers 
• £17,500 for major supermarkets 
 

Registration scheme • £350,000 for advertising and 
marketing in first year.  

• No cost 

• £7,500 to set up database  
• £44,000 first year running costs 
for staff etc.  
• £10,000 running costs for 
database each year thereafter (staff 
etc.) 

Ban on sale of 
cigarettes from 
vending machines 

• no cost • complete loss of business to 
tobacco vending machine companies. 
14 jobs lost in Scotland 

 
 

—————————— 
 

SCOTTISH GOVERNMENT STATEMENT ON LEGISLATIVE 
COMPETENCE 

95. On 25 February 2009, the Cabinet Secretary for Health and Wellbeing (Nicola Sturgeon 
MSP) made the following statement: 

“In my view, the provisions of the Tobacco and Primary Medical Services (Scotland) Bill 
would be within the legislative competence of the Scottish Parliament.” 

—————————— 
 

PRESIDING OFFICER’S STATEMENT ON LEGISLATIVE 
COMPETENCE 

 
96. On 24 February 2009, the Presiding Officer (Alex Fergusson MSP) made the following 
statement: 

“In my view, the provisions of the Tobacco and Primary Medical Services (Scotland) Bill 
would be within the legislative competence of the Scottish Parliament.” 
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